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THIS CONTRACT was made on 22 February 2013 and is amended and restated on the Restatement
Date

BETWEEN:

W) GLOUCESTERSHIRE COUNTY COUNCIL of Shire Hall, Gloucester, GL1 2TH (the
"Authority"); and

(2) UBB WASTE (GLOUCESTERSHIRE) LIMITED (Company No. 8301902) whose registered
office Is at Ashford House, Grenadier Road, Exeter, Devon, England EX1 3LH (the
"Contractor")

WHEREAS:

(A) The Waste Strategy 2007 issued by the Secretary of State pursuant to the Environmental

Protection Act 1990 (the “EPA") requires local authorities to achieve certain targets for
recycling and composting which have been enshrined in national indicators (“Nis”). The
Landfill Directive requires all local authorities to divert prescribed amounts of biodegradable
municipal waste from Landfill and this is enforced by the Waste Emissions and Trading Act
2003 (together the Nls and Landfill diversion requirements shall be known as the “Statutory

Targets”).
(B) The Authority 1s a Waste Disposal Authority under Section 30(2)(a) of the EPA
(C) Pursuant to a notice published in the Official Journal of the European Union on 19 August

2008, the Authority invited expressions of interest from appropriately qualified organisations
for services relating to the design, installation, operation and maintenance of a residual
waste treatment facility with a view to assisting the Authornty in discharging the statutory
obligations and in meeting its Statutory Targets on the basis set out in this Contract.

(D) The Contractor has submitted proposals to the Authority setting out how it will meet the
Output Specification relating to the construction, design, installation, financing, operation and
maintenance of the Facility and the provision of the Services

(E) The Authonty has selected the Contractor as the most economically advantageous tenderer
to provide the Services pursuant to this Contract
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1.2

DEFINITIONS AND INTERPRETATION
Definitions

The provisions of Schedule 1 (Definitions) shall apply and have effect in relation to the words
and expressions used in this Contract and the interpretation and construction of this
Contract

Interpretation

In this Contract, except where the context otherwise requires
1.2.1 the masculine includes the feminine and vice-versa,
1.2.2 the singular includes the plural and vice-versa,

1.2.3 a reference to any Clause, sub-clause, paragraph, Schedule, recital or Annex Is,
except where expressly stated to the contrary, a reference to such Clause, sub-
clause, paragraph, Schedule, recital or Annex of and to this Contract,

1.2.4 save where otherwise provided in this Contract, any reference to this Contract or to
any other document shall include any permitted variation, amendment or
supplement to this Contract and/or such other document,

125 any reference to any enactment, order, regulation or other similar instrument shall
be construed as a reference to the enactment, order, regulation or instrument
(including any EU instrument) as amended, replaced, consolidated or re-enacted;

126 references to any documents being 'in the agreed form' means such documents
have been initiallted by or on behalf of each of the parties for the purposes of
identification;

1.2.7 a reference to a person includes firms, partnerships and corporations and their

successors and permitted assignees or transferees;
1.2.8 headings are for convenience of reference only;

129 words preceding “include”, “includes”, “including” and “included” shall be construed
without imitation by the words which follow those words,

1210 any obligation on a Party to do any act matter or thing includes, unless expressly
stated otherwise, an obligation to procure that it 1s done;

1.2.11  subject to any express provisions to the contrary, the obligations of either Party are
to be performed at that Party’s own cost and expense; and

1212 the terms defined in the Project Documents Amendment and Restatement
Agreement shall have the same meaning when used in this Contract.
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1.4

1.5

1.6
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18

Schedules
The Schedules to this Contract form part of this Contract

Exclusion of Legislation

This Contract is excluded from Part || of the Housing Grants, Construction and Regeneration
Act 1996 by operation of paragraph 4 of the Construction Contracts (England and Wales)
Exclusion Order 1998. The Contractor acknowledges that the operation of the Housing
Grants, Construction and Regeneration Act 1996 upon any Ancillary Document shall not
affect the Parties' rights or obligations under this Contract.

Indexation

In this Contract, save as regards the Payment Mechanism or where otherwise provided,
references to amounts expressed to be “Indexed” are references to such amounts, multiplied
by.

Indexi
Indexz

where Indexi is the value of RPIx most recently published prior to the relevant calculation
date and Index: is the value of RPIx on the Price Reference Date.

Responsibility for Related Parties

Subject to the provisions of this Contract, the Contractor shall be responsible to the Authority
for the acts and omissions of the Contractor Related Parties as If they were the acts and
omissions of the Contractor and the Authority shall be responsibie to the Contractor for the
acts and omissions of the Authority Related Parties as if they were the acts and omissions of
the Authority. The Contractor shall, as between itself and the Authority, be responsible for
the selection-of and pricing by all Contractor Related Parties.

Approval

Neither the giving of any approval, consent, examination, acknowledgement, knowledge of
the terms of any agreement or document nor the review of any document or course of action
by or on behalf of the Authority, nor the failure of the same, shall, unless expressly stated in
this Contract, relieve the Contractor of any of its obligations under this Contract and/or the
Ancillary Documents or of any duty which it may have hereunder to ensure the correctness,
accuracy or suitability of the matter or thing which 1s the subject of the approval, consent,
examination, acknowledgement or knowledge.

Statutory Capacity

Without prejudice to the remedies and contractual rights of the Contractor in respect of a
risk, hability or obligation expressly provided in this Contract as being a risk, liability or
obligation of the Authority: (i) nothing in this Contract shall operate as an obligation upon, or
in any other way fetter or constrain the Authority in any capacity, other than as a Waste
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3.1

3.2

33

Disposal Authority; and (ii) the exercise by the Authority of its duties, powers and functions in
any other capacity other than as a Waste Disposal Authority shall not lead to any liability
under this Contract on the part of the Authonty to the Contractor

Succession

References to a public organisation (other than the Authority) shall be deemed to include a
reference to any successor to such public organisation or any organisation or entity which
has taken over either or both the functions and responsibilities of such public organisation.
References to other persons (other than the Authority) shall include their successors and
assignees.

PRECEDENCE OF DOCUMENTATION
Precedence of Documentation

In the event of any inconsistency between the provisions of Clauses 1 to 100 (inclusive) of
this Contract and any part of any of the Schedules or between any part of any of the
Schedules, the conflict will be resolved according to the following order of priority’

i) Clauses 1 to 100;

ii) Schedule 1 (Definitions),

1ir) Schedule 4 (Payment Mechanism),

iv) Schedule 2 (Output Specification),

v) Schedule 3 (Service Delivery Plans); and
vi) the remaining Schedules equally
COMMENCEMENT AND DURATION
Duration of Contract

This Contract and the rights and obligations of the Parties shall take effect on the
Commencement Date and subject to Clause 3 3 and Clause 78 1 2 shall end on the Expiry
Date or the Termination Date (if earlier).

The Services Period in respect of the Facilty will commence on the Services
Commencement Date and terminate on the earlier of:

321 the Expiry Date; and

322 the Termination Date.
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43

44

331 The Authority may, on giving the Contractor not less than six months’ notice In
writing, extend the Contract Period for further periods of at least twelve (12)
months by an amendment of the Expiry Date provided that the duration of the
extensions may not exceed five years in total.

3.32 Where the Authority exercises its option pursuant to Clause 3.3.1 above, the
Parties shall meet to negotiate any variation to the Contract which shall apply for
the extension to the Contract Period

3.3.3 In the event that the Parties do not reach an agreement regarding the extension to
the Contract Period following the negotiation referred to in Clause 3 3 2 by the date
2 months prior to the Expiry Date, the Contract shall expire pursuant to Clause 3 1

LOCAL GOVERNMENT (CONTRACTS) ACT 1997
Certification Requirements

The Certification Requirements are intended to be satisfied by the Authority with respect to
this Contract and the Direct Agreement before the end of the period relating to each
agreement within which the Certification Requirements must be satisfied for this Contract
and the Direct Agreement to be certified contracts for the purposes of the Local Government
(Contracts) Act 1997.

Contractor’s Consent

The Contractor hereby consents to the issue by the Authority of certificates under Section 3
of the Local Government (Contracts) Act 1997 in respect of this Contract and the Direct
Agreement.

Failure to Issue a Certificate

If a certificate 1s not issued by the Authority pursuant to Clause 4 2 (Contractor's Consent)
within six (6) weeks of the Restatement Date then the Contractor shall be entitled by giving
notice in writing to the Authority within five (5) Business Days of such date to terminate this
Contract, whereupon the Relevant Discharge Terms shall apply

Unenforceability of Contract

In the event of the making of a determination or order by a court of final jurisdiction on
application for judicial review or audit review (within the meaning of the Local Government
(Contracts) Act 1997) the result of which is that this Contract does not have effect or is
otherwise unenforceable, then the Relevant Discharge Terms shall apply.

-
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Relevant Discharge Terms

The Relevant Discharge Terms are set out in Schedule 28 (Relevant Discharge Terms).

GENERAL WARRANTIES AND UNDERTAKINGS
Contractor Undertakings

The Contractor undertakes with the Authority that for so long as this Contract remains in
force:

511 it will, upon becoming aware that any litigation, arbitration, admnistrative,
adjudication or mediation proceedings before or of any court, arbitrator or Relevant
Authority may be threatened or pending and immediately after the commencement
thereof (or within twenty (20) Business Days of becoming aware the same may be
threatened or pending or within twenty (20) Business Days after the
commencement thereof where the litigation, or arbitration, administrative, or
adjudication or mediation proceedings are against a Sub-Contractor), give the
Authority notice of all such litigation, arbitration, administrative, adjudication or
mediation proceedings which would adversely affect, to an extent which is material
in the context of this Project, the Contractor’s ability to perform its obligations under
this Contract and shall, for so long as such proceedings subsist, keep the Authority
reasonably informed of the same,

51.2 it will not without the prior written consent of the Authority (and whether by a single
transaction or by a series of transactions whether related or not) sell, transfer, lend
or otherwise dispose of (other than by way of security) the whole or any part of its
business or assets which would materially affect the ability of the Contractor to
perform its obligations under this Contract;

51.3 it will not cease to be resident in the United Kingdom or transfer in whole or in part
its undertaking, business or trade outside the United Kingdom;

514 it will not undertake the performance of its obligations under this Contract for the
provision of the Services otherwise than through itself or a Sub-Contractor,

515 it shall not without the written consent of the Authority incorporate any company or
purchase or acquire or subscribe for any shares in any company save where such
company is involved in the provision of the Services or the Works;

516 it shall not without the prior written consent of the Authonty (such consent not to be
unreasonably withheld or delayed) make any loans or grant any credit or give any
guarantee or indemnity to or for the benefit of any person or otherwise voluntarily
or for consideration assume any liability (whether actual or contingent) in respect of
any obligation of any other person except in the ordinary course of business and/or
as contemplated by the Ancillary Documents and/or Financing Agreements, and

10
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517

it shall not change or cease its business or start any other business which is
materially different from that to be carried on by it under this Contract

Prohibited Act

The Contractor warrants and represents that in entering into this Contract it has not
committed any Prohibited Act

Status of Warranties

All warranties, representations, undertakings, indemnities and other obligations made, given
or undertaken by the Contractor in this Contract are cumulative and none shall be given a
imited construction by reference to any other.

Contractor Warranty

The Contractor warrants and represents to the Authority that as at the Restatement Date-

541

542

543

544

545

(a

(b)
(c)

it is properly constituted and incorporated under the laws of England and Wales
and has the corporate power to own its assets and to carry on its business as it Is
now being conducted,

it has the corporate power to enter into and to exercise its rights and perform its
obligations under this Contract and the Ancillary Documents;

all action necessary on the part of the Contractor to authorise the execution of and
the performance of its obligations under the Ancillary Documents has been taken
or, in the case of any Ancillary Document executed after the date of this Contract,
will be taken before such execution,

the obligations expressed to be assumed by the Contractor under the Ancillary
Documents are, or In the case of any Ancillary Document executed after the date
of this Contract will be, legal, valid, binding and enforceable to the extent permitted
by law and each Ancillary Document is or will be in the proper form for enforcement
in England,

the execution, delivery and performance by it of this Contract and the Ancillary
Documents does not contravene any provision of.

any existing Legislation either in force, or enacted but not yet in force and binding
on the Contractor;

the memorandum and articles of association of the Contractor,

any order or decree of any court or arbitrator which i1s binding on the Contractor,
or

"
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547

548

549

54.10

54.11

5412

any obligation which is binding upon the Contractor or upon any of its assets or
revenues,

the Contractor Warranted Data is true and accurate in all respects;

the Contractor has not, other than in connection with the Project, traded at any time
since Its Incorporation as a company pursuant to the Companies Act,

no claim is presently being assessed and no litigation, arbitration or administrative
proceedings are presently in progress or, to the best of the knowledge of the
Contractor, pending or threatened against it or any of its assets which will or might
have a material adverse effect on the ability of the Contractor to perform its
obligations under any Ancillary Document;

it 1s not the subject of any other obligation, compliance with which will or is likely to
have a material adverse effect on the ability of the Contractor to perform its
obligations under this Contract and any Ancillary Document,

no proceedings or other steps have been taken and not discharged (nor, to the
best of the knowledge of the Contractor, threatened) for its winding-up or
dissolution or for the appointment of a receiver, administrative receiver,
administrator, liquidator, trustee or similar officer in relation to any of its assets or
revenues,

this Contract and each of the Ancillary Documents are or, when executed, will be in
full force and effect and constitute or, when executed, will to the extent permitted
by law constitute the valid, binding and enforceable obligations of the parties
thereto; and

the copies of the Ancillary Documents which the Contractor has delivered, or, when
executed, will deliver to the Authority are or, as the case may be, will be true and
complete copies of such documents and there are not in existence any other
agreements or documents replacing or relating to any of the Ancillary Documents
which would materially affect the interpretation or application of any of the Ancillary
Documents,

and the Authonity relies upon such warranties and representations

Warranty by Authority

5.5.1

552

The Authority warrants and represents to the Contractor that to the best of its
knowledge, information and belief (having made due and careful enquiry) as at the
Restatement Date the information which it has provided for the purpose of the
Disclosed Title Matters are true, complete and accurate in all respects, provided
that no breach of this Clause shall be capable of giving rise to an Authority Default

Subject to Clause 5 7 (Fraudulent Statements) and Clause 5.5.1, the Authority
does not give any warranty or undertaking as to the relevance, completeness,
accuracy or fitness for any purpose of any of the Disclosed Data.

12
























































































































































































































































































































































































































