SCHEDULE 12

INDEPENDENT CERTIFIER’S DEED OF APPOINTMENT

BD-#25050648-v1




BD-#25050648-v1

DATED 22 FEBRUARY 2013
Amended and Restated on the ARA Effective Date

(1) GLOUCESTERSHIRE COUNTY COUNCIL
(2) UBB WASTE (GLOUCESTERSHIRE) LIMITED
(3) SUMITOMO MITSUI BANKING CORPORATION EUROPE LIMITED
(4) FICHTNER CONSULTING ENGINEERS LIMITED

INDEPENDENT CERTIFIER'S DEED OF APPOINTMENT




THIS DEED is made 2013
BETWEEN:

(1)

)

GLOUCESTERSHIRE COUNTY COUNCIL of Shire Hall, Gloucester, GL1 2TH (the
“Authority");

UBB WASTE (GLOUCESTERSHIRE) LIMITED (Company No. 8301902) whose registered
office is at Unit F, 2" Floor, Pate Court, St Margret's Road, Cheltenham, GL50 4DY (the
"Contractor");

SUMITOMO MITSUI BANKING CORPORATION EUROPE LIMITED (Company No. 4684034)
whose registered office is at 99 Queen Victoria Street, London, EC4V 4EH as security trustee
for the Senior Lenders from time to time under the Senior Financing Agreements (the “Agent”
which term shall include any substitute or replacement agent from time to time under the
Senior Financing Agreements); and

FICHTNER CONSULTING ENGINEERS LIMITED (Company No. 2605319) whose registered
office is at Kingsgate, Wellington Road North, Stockport, Cheshire, SK4 1LW (the
"Independent Certifier");

WHEREAS:

(A)

(B)

(D)

(E)

The Authority and the Contractor have agreed the terms on which the Contractor will provide
services relating to the design, installation, operation and maintenance of residual waste
treatment facilities (the "Facility") at Javelin Park, Haresfield, Gloucestershire (the "Project")
and, accordingly, have entered into a Project Agreement on or around the date hereof (the
"Project Agreement").

The Contractor has entered into the Construction Sub-Contract with the Construction Sub-
Contractor for the carrying out of the Works in relation to the Facility.

The Contractor has also entered into (i) the Senior Financing Agreements with the Senior
Lenders and (ii) Operating Sub-Contract with the Operating Sub-Contractor.

The Independent Certifier is an independent adviser willing to provide services to the
Contractor, the Authority and the Agent (which services are also intended to benefit the
Construction Sub-Contractor and the Operating Sub-Contractor in each case through
collateral warranties provided by the Independent Certifier).

The Contractor, the Authority and the Agent wish to appoint the Independent Certifier to carry
out the duties and obligations which are ascribed to the Independent Certifier in the Project
Agreement, and the duties and obligations which are ascribed to the Independent Certifier in
the Construction Sub-Contract, upon the terms of this Deed.

IT IS AGREED as follows:

L

1.1

INTERPRETATION

Unless the context otherwise requires, words and expressions defined in the Project
Agreement have the same meanings in this Deed as in the Project Agreement.

ARA Effective Date means the Effective Date as defined in the document titled “Project
Documents Amendment and Restatement Agreement” relating to the Gloucester Waste PPP
Project entered into between, amongst others, the parties to this Deed.

1.2 The headings in this Deed do not affect its interpretation.

1.3 Unless the context otherwise requires, all references to Clauses and Schedules are
references to clauses of and schedules to this Deed.
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1.4

1.5

2.1

22

2.3

24

2.5

In the case of any conflict or inconsistency between the terms of this Deed and the Project
Agreement or any other document incorporated by reference, the terms of this Deed shall
prevail.

References to "the Authority", "the Contractor" and “the Agent” shall include any person or
persons for the time being entitled to the benefit of this Deed as a successor to such entities
from time to time.

APPOINTMENT

The Contractor, the Authority and the Agent hereby appoint jointly the Independent Certifier to
perform the obligations and tasks, which are ascribed to the Independent Certifier in the
Project Agreement and the Construction Sub-Contract and which are summarised in Schedule
1, upon the terms and conditions set out below.

The Independent Certifier shall provide the services under Clause 2.1 above (the "Services")
and any Varied Services under Clause 2.4 below independently, fairly and impartially to and
as between the counterparties to the Project Agreement and the Construction Sub-Contract
and having due regard to the interests of the Senior Lenders and the Operating Sub-
Contractor, at such times and at such locations as the parties shall agree from time to time.
Whilst the Independent Certifier may take account of any representations made by the
Contractor, the Authority, the Senior Lenders' technical adviser, the Construction Sub-
Contractor and/or the Operating Sub-Contractor (as appropriate), the Independent Certifier
shall not be bound to comply with any representations made by any of them in connection with
any matter on which the Independent Certifier is required to exercise his professional
judgement.

On the date of this Deed the Independent Certifier shall execute (as a deed) and deliver to:

2.31 (a) the Construction Sub-Contractor and (b) the Operating Sub-Contractor
respectively a collateral warranty agreement in the form of the draft collateral warranty
agreement appearing in Schedule 3 to this Deed.

Varied Services

2.4.1 The Independent Certifier shall carry out and perform any varied or additional services
(the "Varied Services”) required for the implementation of the Project and reasonably
required by the Contractor which are not included in, or which are omitted from, those
Services which are set out in Schedule 1, subject to prior agreement by the Contractor
to the costs thereof.

2.4.2 If the Independent Certifier shall at any time be required to perform Varied Services, it
shall, as soon as reasonably practicable and in any event within five (5) Business
Days, give to the Contractor a written estimate of the cost thereof (taking into account
any reduction in work or other expense which might also occur as a result of the
circumstances giving rise to the Varied Services). The estimate of fees for the Varied
Services shall be based upon the rates contained in Part 2 of Schedule 2.

The Independent Certifier shall provide the Services and the Varied Services:

2.5.1 with the reasonable care, skill and diligence to be expected of a properly qualified and
competent professional adviser who has held itself out as competent and experienced
in rendering such services for projects of a similar size, nature, scope and complexity
to the Project; and

2.5.2 in accordance with Good Industry Practice, all applicable Legislation and the Output
Specification.
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